
I am the operations manager 
of a small company. For some 
reason, the chief executive of-

fi cer (CEO) who is a foreign national 
wants me to be dismissed. The newly-
hired human resource (HR) manager 
cooperated by concocting allega-
tions. Please advise. — Deep Stroller

The purpose of discipline is both pre-
ventive and corrective — to avoid the 
act or omission by any employee con-
trary to the ideals of the organization. 
It should not be a tool for harassing 
people. Rather, it is a form of control to 
promote the interests of the organiza-
tion as well as the employees, in general.

On the corrective side, the punish-
ment should be calibrated to give the 
worker a second chance, unless it’s 
about a grave offense. It should serve 
the organization’s interest and not the 
interests of any individual. It becomes 
more of an issue if that person is a for-
eign national who disregards the basic 
requirements of our laws. 

For example, if an employee is habitu-
ally absent, breaks safety rules, or wears an 
improper uniform or some such minor of-
fense, the primary goal of discipline is not to 
punish but to prevent the same thing from 
happening again. The HR department must 

issue a circular reminding the workers to 
observe those important rules, no matter 
how trivial they are to some people. 

PROCEDURAL DEFENSE
It’s important to establish the company 
rules, the reasonableness of the penalty, 
and all factual circumstances, including 
the availability of the complainant and 
their witnesses, if any. If an employee is 
accused of habitual absenteeism, then 
his attendance record must be estab-
lished as having violated policy, which 
in our jurisdiction takes the form of the 
Code of Conduct (CoC). 

The following procedural steps may 
be used as a defense by employees 
who thinks they have been wrongfully 
charged with imaginary o� enses:  

One, seek out the bill of particu-
lars. Ask for an incident report sum-
marizing all circumstances surrounding 
the o� ense, the particular article of the 
CoC that is relevant, when it happened, 
where it happened, and the statements 
of the complainant and witnesses, if any.

Much better if the report comes in 
the form of a notarized a�  davit to add 

weight. More important, if there are no 
complainants or witnesses, then there 
can be no o� ense. 

Two, ask for a printed copy of the 
employment contract and the CoC.
Some unprincipled employers avoid 
giving a hard copy of those two docu-
ments to workers. This is an unfair labor 
practice.  

Soft copies of those documents do 
not have the same validity as they are 
not considered original in the legal con-
text. Besides, the soft copy can be easily 
tampered with to suit the interests of 
unprincipled managers. 

Three, examine the specifi c CoC 
provision that was allegedly vio-
lated. You can make the best technical 
argument by citing those provisions as 
HR people, even lawyers, can be care-
less, if not intentional in their wrong-
ful interpretation. For example, simple 
and gross negligence are two di� erent 
things, in the same manner, that gross 
and habitual neglect of duty can result 
in di� erent interpretations.

Discover the interpretation of the 
Supreme Court and compare them with 
the definitions found in the CoC and 
other documents. You will be surprised. 

Fourth, challenge the authority 
of the o�  cial concerned. What is the 

authority of the HR manager to issue 
the Notice to Explain (NTE)? It is the 
general belief that the HR manager has 
the sole authority to discipline people. 
Not necessarily, especially if rank is an 
issue. 

Generally, the operations manager 
and fi nance manager are higher in rank, 
pay, and status than the HR manager. 
Therefore, it would be unreasonable for 
a low-ranking o�  cial to discipline them 
in this context. If this happens, better if 
that foreign CEO does the job. 

Five, discover the inconsistencies 
in the application. Explore how simi-
lar incidents in the past were resolved. 
If there were similar violations in the 
past, what happened to the o� enders? 
How did management resolve the issue? 
Did the o� enders receive any penalty or 
were they given a reduced sanction? 

What’s the di� erence between your 
case and other cases? If you’re diligent, 
you can fi nd reasons that could serve as 
legal and reasonable grounds for your 
defense.

Six, emphasize the unreasonable 
nature of the penalty. Does it con-
form to industry standards? If not, then 
why not? For example, an employee 
charged with habitual tardiness may be 
dismissed if he proves to be incorrigible. 

However, that might only happen if the 
worker has committed six such viola-
tions within a certain period.

That means management cannot 
terminate, say, after three straight viola-
tions. Besides, the penalty must be pro-
gressive, moving from oral reprimand, 
written reprimand, and suspension 
without pay. The last resort is dismissal. 

Seven, ask for a labor official to 
manage a mediation process. Do this 
only if there are continuing unresolved 
issues like the refusal of management to 
give you a copy of the CoC and the em-
ployment contract. Ask for help from the 
Department of Labor and Employment 
or an external, independent lawyer.

Some lawyers from the Integrated 
Bar of the Philippines or labor federa-
tions can advise you on what to do. The 
Supreme Court has also approved a 
resolution requiring lawyers to render 
at least 60 hours of pro bono legal aid 
every three years to indigent people.

O P I N I O N

IN THE WORKPLACE
REY ELBO
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Bring REY ELBO’s leadership 
program called Superior 
Subordinate Supervision to your 
organization. Contact him on 
Facebook, LinkedIn, X, or e-mail 
elbonomics@gmail.com or via 
https://reyelbo.com.

CA rejects illegal dismissal claim fi led by temps

Primary defense for wrongfully charged workers

THE COURT OF APPEALS (CA) 
rejected an illegal dismissal 
charge fi led by manpower agency 
workers against a fi rearms man-
ufacturer and their agency, up-
holding earlier rulings by a labor 
arbiter and the National Labor 
Relations Commission (NLRC). 
According to the ruling issued 
by the third division on Nov. 1, 
”Findings of fact of administra-
tive agencies and quasi-judicial 
bodies, which have acquired ex-
pertise because their jurisdiction 
is confi ned to specifi c matters, 
are generally accorded not only 
great respect but even fi nality.”

It added that determinations 
of fact are beyond the scope of a 
Rule 65 certiorari petition.

“Where a petition fails to fully 
satisfy, prima facie, the require-
ments of the limited, exceptional, 
extraordinary remedy of a special 
civil action for certiorari, a reso-
lution for its dismissal should be 
issued outright,” it said.

T h e  t r i b u n a l  f o u n d  t h a t 
NLRC did not commit grave 
abuse of discretion, contrary to 
the petitioners’ claim, finding 
no evidence of arbitrariness, 
caprice, or whim on the part of 
the NLRC.

The case stems from employ-
ees who fi led an illegal dismissal 
complaint against the fire-
arms company and the 
manpower services 
firm after they were 
dismissed in September 
2023. They alleged the 
company colluded with 
the agency to deny them 
regular employment sta-
tus and benefi ts.

The company argued 
that it entered into a service 
agreement with the agency for 
staff responsible for auxiliary 
tasks at its manufacturing facility. 

It said there was no employer-
employee relationship, identi-

fying the manpower agency 
as their employer of 

records.
The agreement 

between company 
a n d  t h e  a g e n c y 

ended in September 
2023, a month after, 

the firearms compa-
ny received the illegal 

dismissal complaint.
The manpower agency said upon 

the expiration of an agreement, it in-
forms employees of options such as 
redeployment, temporary layo�  or 

resignation. The petitioners refused 
the options and filed a complaint 
instead with the NLRC.

The labor arbiter and the 
NLRC found the complaint with-
out merit, adding the plaintiffs 
were not dismissed but placed on 
a fl oating status instead.

Under the Labor Code, “fl oat-
ing status” may be considered a 
form of temporary layo�  as long 
as it does not exceed six months. 
The petitioners filed their com-
plaint after a month of being put 
in floating status, well within 
the six-month window. — Chloe 
Mari A. Hufana

FREEPIK

WASHINGTON — US farm in-
dustry groups want President-
elect Donald Trump to spare 
their sector from his promise of 
mass deportation, which could 
upend a food supply chain heavily 
dependent on immigrants in the 
US illegally.

So far Mr. Trump o�  cials have 
not committed to any exemp-
tions, according to interviews 
with farm and worker groups and 
Mr. Trump’s incoming “border 
czar” Tom Homan.

Nearly half of the nation’s ap-
proximately two million farm 
workers lack legal status, accord-
ing to the Departments of Labor 
and Agriculture, as well as many 
dairy and meat-packing workers.

Mr. Trump, a Republican, 
vowed to deport millions of immi-
grants in the US illegally as part 
of his campaign to win back the 
White House, a logistically chal-
lenging undertaking that critics

say could split apart families 
and disrupt US businesses.

Mr. Homan has said immigra-
tion enforcement will focus on 
criminals and people with final 
deportation orders but that no 
immigrant in the US illegally will 
be exempt.

He told Fox News on Nov. 11 
that enforcement against busi-
nesses would “have to happen” 
but has not said whether the agri-
cultural sector would be targeted.

“We’ve got a lot on our plate,” 
Mr. Homan said in a phone inter-
view this month.

Mass removal of farm workers 
would shock the food supply chain 
and drive consumer grocery prices 
higher, said David Ortega, a profes-
sor of food economics and policy at 
Michigan State University.

“They’re filling critical roles 
that many US-born workers are 
either unable or unwilling to per-
form,”  Mr. Ortega said.

Farm groups and Republican 
allies are encouraged by the in-
coming administration’s stated 
focus on criminals.

Dave Puglia, president and 
CEO of Western Growers, which 
represents produce farmers, said 
the group supports that approach 
and is concerned about impacts 
to the farm sector if a deportation 
plan was targeted at farm workers.

Trump transition spokes-
person Karoline Leavitt did not 
directly address the farmer con-
cerns in a statement to Reuters.

“The American people re-
elected President Trump by a 
resounding margin giving him a 
mandate to implement the prom-
ises he made on the campaign 
trail, like deporting migrant crim-
inals and restoring our economic 
greatness,” Ms. Leavitt said. “He 
will deliver.”

Mr. Trump announced on Sat-
urday that he would nominate 
Brooke Rollins, who chaired the 
White House Domestic Policy 
Council during his fi rst term, to 
become agriculture secretary.

Agriculture and related indus-
tries contributed $1.5 trillion to 
the US gross domestic product, or 
5.6%, in 2023, according to the US 
Department of Agriculture.

In his first administration, 
Mr.  Trump promised the farm 
sector that his deportation ef-
fort would not target food sector 
workers, though the administra-
tion did conduct raids at some 
agricultural worksites, including 
poultry processing plants in Mis-
sissippi and produce processing 
facilities in Nebraska.

U S  R e p r e s e n t a t i v e  Jo h n 
D u a r t e ,  a  R e p u b l i c a n  a n d 
fourth-generation farmer in 
California’s Central Valley, said 
farms in the area depend on im-
migrants in the US illegally and 
that small towns would collapse 
if those workers were deported. 
— Reuters

Trump asked to spare farm 
workers from deportation
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