
A basic rule in taxation is that 
tax refunds take on the na-
ture of tax exemptions, which 

are construed strictissimi juris against 
the taxpayer. This principle, I think, 
is the moral of the decision in Court 
of Tax Appeals En Banc (CTA EB) No. 
2166, initially docketed as CTA Case 
No. 9435. Sitting en banc to review 
a significant issue, the CTA denied a 
claim for refund due to the claimant’s 
non-compliance with 
the prior filing require-
ment. The CTA ruled 
that failure to file the 
administrative claim 
with the Bureau of In-
ternal Revenue (BIR) before filing the 
claim for refund with the courts of law 
is a procedural error.

For context, the taxpayer-claimant 
paid excise taxes on Aug. 22, 2014 on its 
imports of various cigarette and alcohol 
products constituting its commissary 
and catering supplies. Believing that it 
is exempt from payment of all import 
taxes, duties, fees, and other charges on 
its commissary and catering supplies 
pursuant to its franchise, the claim-
ant filed a written request for a refund 
of excise taxes on Aug. 22, 2016 with 

the Commissioner of Internal Revenue 
(CIR). Later within the same day, the 
claimant filed a Petition for Review with 
the CTA, seeking a refund or the issu-
ance of a tax credit certificate covering 
the excise taxes it erroneously paid on 
Aug. 22, 2014.

In cases of recovery of erroneously 
or illegally collected taxes, the chief gov-
erning provision under the Tax Code is 
Section 229. The provision states that 

for a claim for refund 
of erroneously or ille-
gally collected taxes to 
be valid, it is required 
that the claimant must 
first file an administra-

tive claim with the CIR before filing the 
judicial claim with the courts. Further, 
both administrative and judicial claims 
must be filed within the two-year regle-
mentary period, counted from the date 
of tax payment.

While there is no question that both 
claims were filed within the two-year 
prescriptive period for tax payments, 
the crux of the controversy is whether 
or not the claimant complied with the 
prior filing requirement with the BIR 
before elevating the refund claim to 
the CTA.

From a layman’s point of view, taking 
into account the meaning of the word 
prior, which means preceding in time 
or order or taking precedence, it seems 
that the claimant had satisfied the prior 
filing requirement. It filed its written 
claim for refund with the BIR before go-
ing to the CTA. As proof, it attached an 
original copy of the claim with the BIR 
in its Petition before the CTA.

However, from a legal perspective, 
the tax court found the claims to be pro-
cedurally defective. The CTA Division 
and En Banc both held that the filing of 
the administrative claim and judicial 
claim on the same day, even if the ad-
ministrative claim was filed first, does 
not comply with the requirements of 
Section 229 of the Tax Code. While, ad-
mittedly, the BIR administrative claim 
was filed prior to the judicial claim with 
the CTA, the claimant overstretched 
its interpretation of what constitutes 
prior filing. 

The CTA explained that the prior 
filing requirement serves to give notice 
or warning to the CIR that court ac-
tion would follow unless the alleged 
erroneous or illegally collected tax or 
penalty is refunded, citing the Supreme 
Court case of Commissioner of Internal 

Revenue vs. Goodyear Philippines, Inc., 
G.R. No. 216130.  Thus, the same-day 
filing of both the administrative claim 
and judicial claim for refund is akin 
to the concurrent filing of the subject 
claims, which denies the CIR an op-
portunity to act on the claim. One might 
ask, how much time is needed to satisfy 
the requirement of giving the BIR an 
opportunity to act on the refund claim?

In the Goodyear case, the adminis-
trative and judicial claims were filed 
only 13 days apart. There are also CTA 
En Banc decisions promulgated in 2019 
and late 2021 where the refund claims 
were granted notwithstanding the fact 
that the judicial claims were filed only 
six or nine days from the filing of the 
administrative claim. 

While there is no hard and fast rule 
on the timeframe between the filing of 
the administrative claim and the judi-
cial claim for refund, what is important 
is that the BIR was given notice or warn-
ing that a judicial action will follow in 
case the refund claim is not acted upon. 
Further, in the Goodyear case, the Su-
preme Court clarified that the taxpayer 
need not wait for the final resolution 
of the administrative claim for refund 
before proceeding to the CTA since do-

ing so would be tantamount to the for-
feiture of such taxpayer’s right to seek 
judicial recourse should the two-year 
prescriptive period expire without the 
appropriate judicial claim being filed.

With the foregoing pronouncement 
from the SC, I just wonder if the tax-
payer’s refund claim would have been 
granted had it filed the judicial claim for 
refund at least a day after the admin-
istrative claim was filed with the BIR. 
After all, the required notice or warning 
to the BIR, which is crucial in the prior 
filing requirement under Section 229 of 
the Tax Code, would have been met.

The views or opinions expressed in 
this article are solely those of the author 
and do not necessarily represent those 
of Isla Lipana & Co. The content is for 
general information purposes only, and 
should not be used as a substitute for 
specific advice.
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THE data center market is ex-
pected to be the next high-growth 
segment of the property market 
amid growing demand from pro-
spective operators, according to 
Santos Knight Frank, a real estate 
services firm.

The company said it expects 
the energy drawn by Philippine 
data centers to “more than dou-
ble in the medium term,” with 
an energy requirement of 125 
megawatts (MW) projected to 
be added to the current 94 MW 
used by incumbent data-center 
operators. 

“This puts us ahead of Vietnam 
and catching up with Thailand, 
definitely among the emerging 
countries for this sector in South-
east Asia,” Santos Knight Frank’s 
Data Centers Lead Monica Gon-
zalez said in an online briefing on 
Wednesday. 

Data centers, which are en-
ergy intensive, house servers and 
other equipment that cater to 
businesses’ online operations. 

Santos Knight Frank said data 
centers are considered an emerg-
ing sector globally. The global 
data center market was estimated 
at $59.3 billion last year and is 
expected to grow to $143.4 billion 
by 2027. 

The Asia-Pacific (APAC) is 
expected to post 90% growth in 
total data capacity by 2023, with 
data center spending in the re-
gion projected to grow to over $30 
billion by 2023. 

“The APAC region is actually 
the fastest growing market for 
data centers in the world. Not the 
largest yet, compared to North 
America, but the fastest-growing 
currently,” Ms. Gonzalez said. 

  “In fact, 30% of global rev-
enue of the data center sector will 
come from the APAC region as 
early as next year,” she added. 

Interest in the Philippines 
centers on the government’s push 
to develop infrastructure and 
digitize many processes, as well 
as the talent pool of engineer-
ing and information technology 
(IT) professionals, Santos Knight 
Frank said. 

The Philippines’ plan to shift 
to renewable energy, as well as 
the underdeveloped market, are 
also attractive to investors, it said. 

“Singapore is the leading hub 
for data centers in the region but 
they have a moratorium in place 
for new data center development 
because of how the data centers 
use quite a lot of land and power, 
so this has pushed the interest to 

other countries in Southeast Asia 
that can absorb that demand such 
as Malaysia, Thailand, and now the 
Philippines,” Ms. Gonzalez said. 

Most of the data centers in the 
Philippines are located in Metro 
Manila and are dominated by 
telecommunications companies.  

The typical data center in 
the Philippines draws power of 
5-7 MW or even less, but Ms. 
Gonzalez said the firm is seeing 
demand for centers that require 
10-70 MW.  

Ms. Gonzalez said data centers 
need at least one to two hectares 
of land to accommodate a facility 
that draws 10 MW. 

“There’s no perfect location 
for a data center. The country is 
exposed to a lot of natural weath-
er patterns and movements but 
there are areas in the Philippines 
such as in the southern greater 
Manila area, Cavite, and part of 
Laguna, which are relatively haz-
ard-free... these are areas that the 
data center operators are looking 
at mostly,” Ms. Gonzalez said. 

Santos Knight Frank Head of 
Investment and Capital Markets 
Kash Aristotle Salvador  said 
there are at least five or six groups 
interested in expanding in the 
Philippines.  

“If everything goes well, we 
could do at least 20 hectares for 
2022. This is all preliminary; this 
depends on how fast they can 
move in terms of their acquisi-
tions but the demand is there,” 
Mr. Salvador said. 

YCO MANILA DIGITAL 1 
Separately, YCO Cloud Centers 
said it is building its first data cen-
ter serving the capital region, which 
will be called YCO Manila Digital 1, 
to be located in Malvar, Batangas.  

The company said the project 
will be a “gateway for the expan-
sion of digital businesses within 
the Philippines.” 

“Our data center will address 
interest from enterprises seek-
ing to scale their mission-critical 
workload in the region. Special 
consideration has been placed on 
delivering greater connectivity, 
compute capacity, and coverage 
in the areas along with sustain-
able sources of electrical power,” 
YCO Chief Executive Officer Nik 
de  Ynchausti  said in a statement 
on Wednesday.  

YCO Manila Digital 1, with a 
Tier III/Tier III+ classification, 
will draw 12 MW, powered by 
renewable energy.  — Keren 
Concepcion G. Valmonte

Data centers expected to be next
high-growth property segment

THE housing industry is expected to 
grow this year as developers clear up 
the backlog that built up during the 
pandemic, an industry association said.

“In 2020, all private developers 
experienced a downward trend. Sales 
were not as good and collections were 
a challenge. We understand some of 
our buyers lost their jobs or shifted their 
priorities. Fortunately, towards the end 
of 2020 and 2021, a lot of developers 
were able to recover, but not yet to 
pre-pandemic levels,” May P. Rodriguez, 
president of the Subdivision and Hous-
ing Developers Association, Inc. at a 
virtual briefing.

“Private developers were able to 
accomplish 50 to 70% of what they were 
doing pre-pandemic, and I think the 
outlook is it will continue to improve in 
2022,” Ms. Rodriguez added.

According to a recent Colliers Inter-
national Philippines report, the housing 
sector is headed for a “rebound” in 2022.

“We see the economic expansion 
supporting demand in the residential 
sector, whether in the pre-selling or 
secondary markets. While we saw initial 
headwinds at the start of the year, es-
pecially with the spread of the Omicron 
variant, the gradual return of foreign 
professionals and turnaround in busi-
ness and consumer confidence should 
help fuel the take-up of more residential 
units. We also see rents and prices 
recovering in the next 12 months. These 
indicators bode well for the residential 
market,” according to the report.

Director of the Housing and Real 
Estate Development Regulation Bureau 
Angelito F. Aguila said there is oppor-
tunity in idle government land for long-
term and medium-term development.

“There is so much land from the 
government which can be (made) 
available to… informal settlers and even 
the private sector. If we have to increase 
housing production, we need to make 
land more accessible,” he said.

During the pandemic, Ms. Rodriguez 
said developers struggled to build proj-
ects due to quarantine protocols.

“We have commitments we have to 
deliver. We needed consent to extend 
the timetable for development. There 
was a circular allowing additional time 
to complete and then when that got 
approved, we started talking to buyers,” 
she said.

“We came up with quick measures to 
address the needs of developers in light 
of the pandemic. We gave them exten-
sion of time to develop. Our primary 
mandate is buyer protection, so we also 
granted a grace period to buyers,” Mr. 
Aguila added.

The industry is working with the 
Board of Investments (BoI) to accelerate 
housing development, participants at 
the briefing said.

“We are discussing with the BoI 
the housing gap, which is mostly in 
socialized housing. We need incentives 
so there are more houses in the afford-
able market. We stressed the fact that 
housing provides employment (and) 
has a multiplier effect. In the private 
sector, providing decent housing is 
something we want to do. Socialized 
housing has a price ceiling, so it goes 
back to affordability. Private businesses 
need to recover the cost of houses we 
are selling. Aside from that, we welcome 
incentivized compliance to balance the 
housing market,” Ms. Rodriguez said.

Rental housing is an emerging seg-
ment due to the pandemic, and should 
be encouraged by the government, Mr. 
Aguila said.

“We have to come up with other 
modes of security with housing. We 
have rental housing so that those not 
ready for home ownership due to af-
fordability or whatever reason can avail 
of temporary rental housing. Rental 
housing can be incentivized by the 
government this way,” he added.

“Rental housing is something the 
private sector can undertake with 
local government units (LGUs). LGUs 
have idle land that… can be used to 
develop something to rent to govern-
ment employees or informal settlers,” 
Ms. Rodriguez said.

“We can say that rental proper-
ties are thriving. Currently, those who 
are working are the ones renting (to 
minimize commuting). Even students, 
those coming from the provinces and 
would like to study elsewhere. There is a 
market for rentals,” she added.

Mr. Aguila cited the need to make 
the process for approving housing 
projects faster and more efficient.

“We need to come up with one, 
single housing regulatory system. Right 
now, it’s still fragmented, and we come 
up with one system to make implemen-
tation effective and efficient,” he said.

Mr. Aguila and Ms. Rodriguez said 
potential clients of the housing industry 
are not making the most of the Home 
Development Mutual Fund (Pag-IBIG 
Fund), which can help them get on the 
property ladder.

“The loans of Pag-IBIG are developer 
assisted, so we want to educate our 
buyers because they are afraid to take 
out loans. We have to… tell them that 
Pag-IBIG loans are very affordable. For 
P450,000 to P480,000 houses, your 
monthly amortization can be less than 
P2,000 for a 30-year loan. It’s some-
thing not everyone realizes is available,” 
Ms. Rodriguez said.

“Pag-IBIG is not a bank, they’re not 
restricted by banking rules. It has a way 
for coming up with lenient requirements 
for lower income classes,” Mr. Aguila 
added. — Luisa Maria Jacinta C. Jocson

Housing activity seen
picking up to clear
pandemic backlog
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A ZERO-INTEREST loan program with a 
budget of P500 million is being prepared 
for farmers and fisherfolk whose livelihoods 
were damaged by Typhoon Odette (interna-
tional name: Rai), including P75 million for 
Northern Mindanao, or Region X.

The Department of Agriculture’s Region X 
Executive Director Carlene C. Collado said in a 
statement that final details of the terms of the 
unsecured three-year loans are still being deter-
mined, including the maximum loan amount.

The loans will be offered by the Agricultural 
Credit Policy Council (ACPC) under a pro-
gram intending to provide “survival and recov-

ery assistance.” Timelines for the application 
period and loan release have not been set.

“The loan is intended to provide relief 
and aid in rehabilitating the farming and 
fishing activities of affected farmers and 
fishers through credit for the purchase of 
inputs, repair of farm and fishery assets, 
and acquisition of livestock and work ani-
mals,” ACPC Program Development Divi-
sion Chief Noel Clarence M. Ducusin said.

Priority for the loans will be given to 
small farmers and fisherfolk listed on the 
Registry System for Basic Sectors in Agri-
culture. — Luisa Maria Jacinta C. Jocson

P500 million set for unsecured,
zero-interest loans to help
farmers, f isherfolk after storm

THE Department of Energy (DoE) endorsed on Jan. 15 
power generation facilities to the Energy Regulatory 
Commission (ERC) for issuance of a five-year license to 
operate commercially.

The list released by department on Wednesday 
indicates that one of the 15 facilities is hydro-powered, 
with the remainder diesel.

The biggest of the diesel plants is the DMPC Mobo 
Diesel Power Plant Project of DMCI Masbate Power 
Corp., which has a capacity of 24.352 megawatts (MW).

The hydropower plant is the Tubig Hydroelectric 
Power Project of Taft Hydroenergy Corp. in Eastern 
Samar, with 15.93 MW generating capacity.

The 15 facilities are expected to generate a com-
bined 48.96 MW, with diesel plants accounting for 67% 
of the total.

In 2021, the DoE endorsed 279 power facilities to 
the ERC, of which 213 were diesel-powered, 27 hydro, 
16 solar, and 10 already established coal-fired plants. — 
Marielle C. Lucenio

THE Sugar Regulatory Administration (SRA) 
said it has been served a restraining order on 
its plan to import 200,000 metric tons of re-
fined sugar.

“The SRA shall hold in abeyance any official 
statement or act pertaining to importation 
and shall yield to the court’s order, in accor-
dance with the sub-judice rule. This is without 
prejudice to any legal action which the SRA 
may thereafter undertake,” the SRA said in a 
statement.

On Feb. 15, the Negros Occidental Re-
gional Trial Court issued a temporary re-
straining order (TRO) against Sugar Order 
No. 3, the import plan which the SRA said 
is needed to create a buffer supply between 
sugar seasons.

The order is in effect until March 2.
“Stakeholders are continually assured that 

the SRA is complying with its mandate under 
existing laws, rules and regulations. Its end 
in view is toward addressing the needs of the 
sugarcane industry for all concerned sectors 
under its authority and jurisdiction,” the SRA 
added.

The court will hear on Feb. 24 arguments 
for or against the issuance of a writ of prelimi-
nary injunction on sugar imports.

The United Sugar Producers Federation 
led the filing of the TRO, citing the need to 
halt imports due to depressed prices and 
oversupply. — Luisa Maria Jacinta C. 
Jocson

Sugar regulator says 
no action on imports 
following court order

DoE endorses 15 power plants to ERC


